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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
ROBERTO MIER-LEON,
Defendant-Appellant.

NO. 44540
Ada County Case No.
CR-FE-2015-17530

RESPONDENT'S BRIEF

Issue
Has Mier-Leon failed to establish that the district court abused its discretion by
imposing an underlying unified sentence of 10 years, with two and one-half years fixed,
upon his guilty plea to burglary?

Mier-Leon Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Mier-Leon pled guilty to burglary and the district court imposed a unified

1

sentence of 10 years, with two and one-half years fixed, and retained jurisdiction. 1 (R.,
pp.124-28.) On July 7, 2017, the district court suspended Mier-Leon’s sentence and
placed him on supervised probation for five years. (See Ada County case number CRFE-2015-17530

at

https://mycourts.idaho.gov/odysseyportal/?clearSession=True

(attached as Appendix A).) Mier-Leon filed a notice of appeal timely from the judgment
of conviction. (R., pp.129-31.)
Mier-Leon asserts his underlying sentence is excessive in light of “the nature of
his offense, his character, and the protection of the public interest.” (Appellant’s brief,
pp.3-4.) The record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire
length of the sentence under an abuse of discretion standard. State v. McIntosh, 160
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d
217, 226 (2008).

It is presumed that the fixed portion of the sentence will be the

defendant's probable term of confinement. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 687, 391 (2007). Where a sentence is within statutory limits, the appellant bears
the burden of demonstrating that it is a clear abuse of discretion. McIntosh, 160 Idaho
at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant must show
the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution. Id. The district court has the discretion to weigh those objectives and give

1

Mier-Leon was also convicted of resisting or obstructing officers and petit theft, for
which he received concurrent sentences of 365 days in the county jail. (R., pp.124-28.)
He does not challenge these sentences on appeal.
2

them differing weights when deciding upon the sentence. Id. at 9, 368 P.3d at 629;
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its
discretion in concluding that the objectives of punishment, deterrence and protection of
society outweighed the need for rehabilitation). “In deference to the trial judge, this
Court will not substitute its view of a reasonable sentence where reasonable minds
might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 146 Idaho at
148-49, 191 P.3d at 226-27).

Furthermore, “[a] sentence fixed within the limits

prescribed by the statute will ordinarily not be considered an abuse of discretion by the
trial court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The penalty for burglary is not less than one year, up to 10 years in prison. I.C. §
18-1403. The district court imposed a unified sentence of 10 years, with two and onehalf years fixed, which falls well within the statutory guidelines. (R., pp.124-28.) On
appeal, Mier-Leon contends that his sentence is excessive in light of his character, the
nature of the offense, and because, he claims, his sentence was “not necessary to
protect the public interest.” (Appellant’s brief, pp.3-4.)
Mier-Leon’s character is that of an individual with little regard for the law. He
began committing crimes at a young age, and was adjudicated for burglary, petit theft,
placing debris in public/private property, malicious injury to property, invalid driver’s
license, careless driving, disturbing the peace, minor in possession of tobacco, grand
theft, felony possession of a controlled substance, curfew violation, and two counts of

3

minor in possession of marijuana. (PSI, pp.4-6. 2) His record also includes convictions
for DWP, failure to provide proof of insurance, domestic battery/assault in the presence
of a child (amended from grand theft), petit theft (amended from domestic
battery/assault in the presence of a child), unlawful entry, and three convictions for
invalid driver’s license (amended from DWP). (PSI, pp.7-9.) Mier-Leon was placed in
Domestic Violence Court following his 2013 conviction for domestic battery/assault in
the presence of a child, but failed to successfully complete the program and was
discharged.

(PSI, p.10.)

He was subsequently granted work release “but never

reported” and a probation violation was filed, which was still pending at the time of
sentencing for the instant offense. (PSI, pp.8, 10.)
In the instant offense, Mier-Leon decided to go to Walmart to steal a phone and
ultimately stole numerous items including multiple cell phones, a laptop computer, and
an electronic toothbrush. (PSI, pp.142, 152-53.) When loss prevention employees
attempted to stop him, Mier-Leon fled from the Walmart, ran through a Hickory Farms
store “throwing items all over the store and knocking over their merchandise,” ran back
out into the parking lot, and, upon encountering a woman sitting in an idling minivan, he
opened the driver’s door and forcefully yanked her out of the vehicle while she yelled
and attempted to fight him off; however, he again fled when he saw a concerned citizen
running toward them. (PSI, pp.142, 150, 152-53.) Officers arrived and ordered MierLeon to stop, but he refused and officers had to force him to the ground, after which he
yelled and continued to resist. (PSI, pp.147, 149.)

2

PSI page numbers correspond with the page numbers of the electronic file “Mier-Leon
44540 psi.pdf.”

4

Mier-Leon’s abysmal conduct continued following his arrest for the instant
offense; while in the jail he was sanctioned for disrespecting staff, not following orders,
and fighting. (PSI, p.10.) He also lied to the presentence investigator, claiming he
“became a U.S. citizen on February 25, 2015,” when in fact he is a “‘deportable alien.’”
(PSI, p.11.) Further, Mier-Leon’s character is that of an individual with a history of
breaking the law by using illegal substances; he was divorced in 2013 and, rather than
paying child support for his four children, he quit his job, began working at “various jobs”
that paid “‘under the table,’” and resumed his use of methamphetamine and marijuana,
apparently using the money he made to support his drug habit. (PSI, pp.11-14, 16.)
Mier-Leon’s character does not warrant a lesser sentence than the one imposed,
particularly in light of his disregard for the law, the terms of probation, and institutional
rules.
Contrary to Mier-Leon’s claim that his sentence was “not necessary” due to the
nature of the offense and the protection of public interest (Appellant’s brief, p.3), the
district court specifically found that Mier-Leon’s conduct warranted a “meaningful
punishment” (9/9/16 Tr., p.27, Ls.13-14) and that he presents a risk to the community
(9/9/16 Tr., p.27, L.15 – p.28, L.15). At sentencing, the state addressed Mier-Leon’s
abysmal history of criminal offending, his refusal to comply with court requirements and
institutional rules, his high risk to reoffend, the seriousness of the offense, and the
negative impact on the victim. (9/9/16 Tr., p.18, L.7 – p.21, L.14 (Appendix B).) The
district court subsequently articulated the correct legal standards applicable to its
decision and also set forth its reasons for imposing Mier-Leon’s sentence. (9/9/16 Tr.,
p.25, L.24 – p.30, L.8 (Appendix C).) The state submits that Mier-Leon has failed to

5

establish an abuse of discretion, for reasons more fully set forth in the attached excerpts
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendices B and C.)
Conclusion
The state respectfully requests this Court to affirm Mier-Leon’s conviction and
sentence.

DATED this 11th day of July, 2017.

__/s/_Lori A. Fleming_________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 11th day of July, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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)etails
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Case Information
CR-FE-2015-17530 I State of Idaho vs. Roberto Mier-leon
Case Number
CR-FE-2015-1 7530
File Date
12/14/2015

Court
Ada County District
Court
Case Type
Criminal

r
t

Judicial Officer
Scott, Jason D.

:....

Case Status
Closed

Disposition Eve nts
01/22/2016 Plea ....

07/22/2016 Plea ....
01/22/2016 Plea•
01/22/2016 Plea ....

09/09/2016 Disposition •

05/24/2016 Disposition •
05/24/2016 Disposition •

09/09/2016 Misdemeanor Sentence •

D9/09/2016 Misdemeanor Sentence •

09/09/2016 Felony Sentence •

2

Burglary

Felony Sentence

Fee Totals

1ttps://mycourts.idaho.gov/odysseyportal/Home/WorkspaceMode?p=O

APPENDIX A – Page 1

7/10/201 ~

Page 2 of!

)etails
Court Costs - Felony - Other State Laws
$245.50

Fee Totals
$245.50
:...

.
ft

~

f

Confinement

f

Type: State Prison
Facility: Idaho Department of Correction
Effective Date: 09/09/2016
Determinate: 2 Years 6 Months
Indeterminate: 7 Years 6 Months
Retained Jurisdiction
Retained Jurisdiction: 365 Days
Pre-Sentence Credit for Time Served

Credit Term: 273 Days
Fee Totals
Restitution (PA) (Interest Bearing)

$296.97
Fee Totals
$296.97

07/07/2017 Amended Fe!ony Sentence .,.
Amend Reason
Jurisdictional Review Hearing

2

Burglary

Felony Sentence

Fee Totals

1ttps://mycourts.idaho.gov/odysseyportal/Home/WorkspaceMode?p=O
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Page 3 of!

)etails
Court Costs - Felony - Other State Laws
$245.50

Fee Totals
$245.50

L

Confinement
Type· County Jail
Facility: Ada County Jail
Discretionary: 30 Days
Effective Date: 09/09/2016
Detenninate: 2 Years 6 Months
Indeterminate: 7 Years 6 Months
Peniter1tiary Suspended
Pre-Sentence Credit for Time Served
CreditTerrn: 564 Days
Fee Totals
Restitution (PA) (Interest Bearing)
$296.97

Fee Totals
$296.97

Condition - Adull
1. Supervised Probation, Obey all laws. Maintain Contact w/Probation.
Comply w/sentence including fine payment., 5Y, 07/07/2017, Active
07/07/2017

tttps://mycourts.idaho.gov/odysseyportaVHome/WorkspaceMode?p==O
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)etails

Page 4 of~

cvent:s c1no nec1nn9s

12/14/2015 Video Arraignment ....

12i14/2015 New Case Filed - Felony •

1

12/14/2015 Prosecutor Assigned ....

•

1- ······- ... ------··----·--·------··--------·- - - - · -

!

I

12/14/2015 Miscellaneous •

·1

12/14/2015 Conference Held •

12/14/2015 Change Assigned Juclge: Acirnlnislralive •

.

12/14/2015 Order Appointing Public Defender •

I

·- -i
12/14!2.015 Hearing Scheduled •
12/14/2015 Bond Set•

12/14/2015 Hearing Scheduled •

;

.I

12/15/2015 Motion for Bond Reduction •

j

:· - ·;·;,;·5;;015-~otice of Hearing •

·-·-----------------·-·-···I

:

'
,'

··-··--·· · ·--··--___________l

12128/2015 Continued •

f

12/28/2015 Miscellaneous ...

01/14/2016 Preliminary Hearing ...

01/14/2016 Hearing Held •

01/ 14/2016 Change Assigned Judge: Bind Over •

01/14/2016 Hearing Scheduled •
01/14/2016 Order for Commitment

'

!

iI

01/19/2016 Information Filed ....

i

- - ····- . ..··-·-· -·~ - .......

-·· .J
I

!

01/19/2016 Prosecutor Assigned •

01/20/2016 Request for Discove1y •

1ttps://mycourts.idaho. gov/odysseyportal/Home/WorkspaceMode?p=O
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)etails

. ·-··.------ - . . J

1

01/22/2016 Arraignment •

!

01/22/2016 A Plea is entered for Charge:• ...

I

;..

-

Page 5 of!

!

!

- ··
I•

'

01/22/2016 A Plea fs entered for Charge:• •

01/22/2016 A P!ea is entered for Charge:• ...

01 /22/2016 A Plea

is entered for Charge:• ...
- · ....... · -· ......... .. ,,. __ _ ' - · . j

I

j

01/22/2016 DC Arraignment: Court Reporter:# of Pages: ...

;

01/22/2016 Hearing Scheduled ....

01/22/2016 Hearing Scheduled •

01/27/2016 Request for Discovery ...

'

'.

01/2712016 Motion to Disqualify ...

·- ·-1
01f.29/2016 Disqualification of Judge - Wrt11out Cause ....

02/19/2016 Response to Request for Discovery ....

02/22/2016 Moiion ....

:

02/25/201 6 Order ...

- .. --·· . ..,_....... -·- ---

~"·

-.

~

.

. . ---·--··

--.......... ---··· --·- .i

02129/2016 Notice ...

03/09/2016 Trnnsciipt Filed •

03/18/2016 Pre-\rial Conference ...

i

I
03/18/2016 DC Hearing H,~ld: Court Reporter.# of Pages: •

i

I

··- - --·-- - - i
03/18/2016 Continued ...

03/28/2016 Response to Request for Discovery ....

03J30i2016 Hearing Scheduled ...

03/31/2016 Cl)ange of Plea ...

1ttps://mycourts.idaho.gov/odysseyportal/Home/WorkspaceMode?p=O
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)etails
03/31/2016 DC Heari ng Held: Cotnt Reporter: ,# of Pages: ...

03/3·1/2016 Continued ...
03/3·1/2016 Scheduling Order ...
•

'"•••

,.._..,.._.,~ .. ,_.,,

- ,....... , , .,..,._••: . ·---·'- ,:n . · • r-·. 1 ~....t. .t.' ~'"IOl"f,...•''J , • .n,• -:.1""" '·~

-.,_ca.:.-..;.-..: ,- , . ~ ... .-;

I

04/06/2016 Response to Request for Discovery ...

05/23/2016 ,Jury Trial ...

i
'f

I

- -....- --·· .-····----·-··- -..i
I
!I

05/23/2016 Exhibit LisVLog •

·-·· -- • •

• - ··· · - - · • -· .••• •••• I

I

05/23/2016 DC Hearin\J Held: Court Reporter:# of Pages: •

;
I

..- ~· ... ·-··-·-1
05/23/2016 Hearing Scheduled ...

05/24/2016 Jury Tric1I ...
05/24/2016 Jury lnsln.;ctions •

05/24/2016 Verdict form ...

05/24/2016

DC Hearing Held: Cou1t Reporter. # of Pages: •

I
r ·-·-··- -..·-·-·-··-----·· ·- - •.. - · · - - · · - - - - - - -

:

-..·-

····- -··---·-

i

·"j

;

05/24/2016 Hearing Scheduled ...

I

;

- ------·· ... - . ----- -· -·. --·······---···-···. -·---··---·--·· -i!
:

05/24/2016 Finding of Guilty ...
I

05/24/2016 Finding of Guilty •

05/24/2016 Found Guilty after Trial ...

05/27/2016 Staius Conference •

05/27/20·16 Conference Held ...
06/01/2016 Hearing Scheduled ....

!

00/21 /2016 Motion to Continue •
-· .., - .... . -··. ·~···-...,. ... _-

··~--·- -

i

07/14/2016 Preliminary Hearing Response to Request for Discovery ....

·1
07/14/2016 Request for Discovery ....

/ Y "'t/,t AJ'l/\-\r.t ,. , _._;,., .,., 4-. /"' ,... ... ,I.'; .., .....

•

tttps://mycourts.idaho.gov/odysseyportal/Home/WorkspaceMode?p=O
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Page 7 of~

)etails
07/18/2016 Hearing Scheduled ....

07/18/2016 Notice of Hearing ....
07/19/2016 Order to Transport

....... . . ........... -·

.. ..

"

f

""'

I

07/20/2016 Motion Hearing ....
-

-- · - 1

'

0712012016 DC Hearing Held: Court Reporter: # of Pages: ....
!

i

07/21/2016 Hearing SchedL!led ...

I

......... "·-·--· ........_ ·-·- ·''

!

07/21/2016 Order to Transport
Oo

M,

-~

--

, , , _. . . . . . . .

... .

'
07/22/2016 Change of Plea ....

07/22/2016 A Plea is entered for Charge:• ....

.. . ······-·.

i

--··- ·-····--- ---······- --·-1

I

07/22/2016 Guilty Plea Advisory ....

07/22/2016 Pre-Sentence Investigation Ordered ....

07/22/2016 Hearing Vacated ....

07/22/2016 DC Hearing Held: Court Reporter.# of Pages: ....

07/22/2016 Hearing Schr;.>duled ....

07/2512016 Jury Trial ....

0 ... ... -·H--0 --·---·--·-· •• •-

'

09/01/2016 Repo1i ....

,

09/07/2016 Pre-Sentence Report ....

·----- ·--·-···---···--·-·---·-·····- ...i
09/09/2016 S-Onlencing ....

I
·1

09/09/2016 Order of Restitution and Judgment ....

09/09/2016 Judgment of Conviction, Retained Jurisdiction ....

09i09/2016 Court Minutes •

09/09/2016 Case Final Judgment Entered

1ttps://mycourts.idaho.gov/odysseyportal/Home/WorkspaceMode?p=O
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)etails

Page 8 of!
09/28/2016 Notice of Appeal ...
09/28/2016 Appea! Filed in Supreme Court
<

t

10/20/2016 Letter •
-

· ··-· ··-··-··~···-··- ···~··· ----··--·1

11/08/2016 Order Appointing State Appellate Public Defender ...

l

.. . - ... .. ··- --· -· -··.···-···. - ··-··---.!
I

!

11!1712016 Notice •

---i

12/15/2016 Objection to the Clerk's Record •

12/1912016 Response •

12123/2016 Order •

02/24/2017 Notice •

02/24/2017 Notice •

1

03/29/2017 Letter ....

,

06/06/2017 Addendum lo Pre-Sentence Investigation

.. -··· · ·· ... .

l
· ·-. - ···-·- .... ·- ···· - ··· - ·······-···· ···· ·- ·-·· ·· ··- ··--·········-~

i

06/07/2017 Order to Transport •

j

........ ···-····· - -··- -·-- -·-. .. ·-···-i
07/07/2017 Rider Review Hearing ""

Judicial Officer
Scott, Jason D.
Hearing Time
1:30 PM

Result
Hearing Held
07/07/2017 Cour'l Minutes

__ JI

07/07/2017 Case Final Judgment Entered

07/10/2017 Order ...
Order Suspending Sentence After Retained Jurisdiction and Order of
Probation
Comment
Suspending Sentence After Retained Jurisdiction and Order of
Probation

1ttps://mycourts.idaho.gov/odysseyportal/Home/WorkspaceMode?p=O
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APPENDIX B

State of Idaho v. Roberto Mier-Leon

9/9/2016
Page 1 7

Page 16
1

1 BOISE, IDAHO
2

September 9, 2016, 2:09 p.m.

3
4
5
6
7
8
9

10
11

12
13

14
15
16
l7
18
19
20
21
22
23
24
25

THE COURT: State versus Roberto Mier-Leon,
Case No. CRFE-2015-17530. The defendant is
present in custody. He is represented by
Mr. Lorello. The state is represented by
Mr. Hanner. We are here today for sentencing.
On July 22, the defendant pleaded
guilty to burglary. [n addition, in an earlier
stage of the case, the defendant was found guilty
by a jury of the crimes ofresisting and
obstructing and petty theft. The defendant's
guilty plea to burglary was entered under a plea
agreement that called for the state to cap its
recommendation at a ten-year prison sentence
consisting of two years fixed followed by eight
years indeterminate, the state to recommend a
rider.
Counsel, is there WlY legal cause why
judgment should not be pronounced against the
defendant today?
MR. LORELLO: No, Judge.
THE COURT: And have the parties had an
opportunity to review the presentence report?

MR. LORELLO: Yes, Judge.

2

MR. HARMER: Yes, Your Honor.

3

THE COURT: Mr. Mier-Leon, have you read the

4

report?

5
THE DEFENDANT: I have, Your Honor.
6
THE COURT: Does either party contend there
7 are any deficiencies or errors in it that are
8 worth bringing to my attention?
9
MR. LORELLO: No, Judge.

10
11

MR. HARMER: No, Your Honor.
THE COURT: And does either party contend

12 there should be any additional investigation or
13 any additional evaluation of the defendant before
14 sentencing?

15
16
17
18
19
20
21
22
23
24
25

MR. LORELLO: No, Judge.

MR. HARMER: No, Your Honor.
THE COURT: Okay. Restitution claim,
Mr. Hanner?
MR. HARMER: Yes, Your Honor. It's in an
amount of$296.97, and you should have an order in
the queue.
THE COURT: Okay. Thank you. Will there be
any objection?
MR. LORELLO: No, Judge. Thank you.
THE COURT: I will take a moment, then, and
Page 19

Page 18

1 enter that order.
2
An order for restitution has been
3 entered now. Any evidence or just argument?
4
MR. HARMER: Just argument.
5
MR. LORELLO: Just argument, Judge.
6
THE COURT: Go ahead, Mr. Harmer.
7
MR. HARMER: Well, Your Honor, I won't go
8 over the facts, as Your Honor sat through the jury
9 trial in this case. I'll note that Rebecca Bowman
10 is here in the courtroom with her mother and some
11 friends. She does not wish to make a victim
12 impact statement orally today.
13
In looking over this defendant's
14 criminal history, there's some pattern there. As
15 a juvenile, he has got -- looks like he was
16 adjudicated for a burglary, for a PCS, and grand
l 7 theft, all those felony levels; and then petty
18 theft and malicious injury to property, and a
19 number of other crimes. But those are the ones
20 that are more relevant to what he is being
21 sentenced for here today.
22
On the misdemeanor side, there's a
23 domestic battery with child present in 2013; a
24 petty theft in 2013; unlawful entry in 2015; also
25 a failure to appear in 2016.

1
2
3
4
5
6
7
8
9

1O
11
12
13
14
15
16
l 7
18

19
20

21
22
23
24
25

Taking those in context with the stint
that he did in DJC, it looks like he had a time
period where he had a number of years without any
crimes. So rm not sure what changed in the
meantime. He indicates that it's substance abuse,
and that could well be.
His probation officer, Gomez., indicates
that he was in DV court for a while; didn't do
well there. He got sanctions a number of times
and finally was sent out, ordered to report to the
work relief center and didn't show there.
He has been disciplined a couple times
in the Ada County Jail since December, but he has
been there since December.
ICE indicates that he is a deportable
alien. Now, for sometime I used to take that into
account in my sentencing recommendation. r
learned over a long period of time not to rely at
all on what the predicted outcome is because it is
quite unpredictable. So I'm making my sentencing
recommendation here not relying at all on any
guess as to what they'll end up doing. if anything
at all.
The defendant owes a significant amount
of back child support, which is surprising
1 (Pages 1 6 to 19)

Tucker

&

Associates, 605

w.

Fort St., Boise, ID B3702 (208) 345-3704
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Pag e 20
1
2

3
4

5
6

7
8

9
10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25

considering that he is a bilingual licensed
general contractor. He ought to be doing pretty
well for himself, but it's his choices that are
leading him to land in this position.
He has an LSIR of 32, which puts him at
a high risk to re-offend, despite not having any
adult criminal history. There is certainly a
number of red flags in this case: running from
the loss prevention officers, running from police,
attacking an innocent girl because he really only
cared about himself at the moment; dumping stolen
merchandise as he ran. These are all scary on
their own, taken in context with the stocking and
domestic violence type behavior in the reports
that were attached from Canyon County on his PSI.
That certainly raises more concern for me.
In looking altogether at this case, I
think the recommendation we made is appropriate.
I would ask that the R&O and the petty theft both
be 365 days in order to run concurrent. It looks
like he has had a number ofchances at
rehabilitation. His stint at DJC in the choices
class seem to have been effective for a time, so
we hope for the same thing here. We think a rider
program would be good for him.

Pag e 2 1

1
2
3
4
5
6

7
B
9

10
11

12
13
14
15

16
17

18

19
20

21
22
23
24
25

One other note. As l read the PSI,
Rebecca Bowman indicated that her first comment to
the PSI was simply that "This didn't have a great
effect on me." I think that was some level of
privato and courage on her count in having spoken
with her and taking it in context with her longer
statement that she sent in. I can assure the
court that this had a very significant effect on
her.
rm very sorry that she had to go
through it. Hopefully, she can move on now and
have some closure from this, and hopefully we can
get the defendant to a point where he makes better
choices in his life through the rider program.
THE COURT: Mr. Lorello, your argument?
MR. LORELLO: Thank you, Judge.
Mr. Mier-Leon. in looking at the
presentence report, is a bit of a contrast. There
are times when Mr. Mier-Leon his making
cataclysmically poor choices in his life. He had
some time when he was a kid where he wasn't doing
well, and just recently over the last, let's say,
two or three years, seemed to be one sort of
cascading series of choices after the next
But then on the flip side, he can be
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productive. He can hold down a job. He can do
good work. And he can stay sober, and the state
was sort of reaching for a reason why. And J
think that his substance abuse issues are probably
at the root of what was going on.
lt seems to track - his addiction
seems to track with his latest bad behavior. And
while it might be comforting to understand the
reasons why Mr. Mier-Leon is making poor choices,
the court has to consider what it needs to do to
prevent him from making those choices.
I think Mr. Mier-Leon in talking with
him is pretty grateful, I think is a good word,
that things didn't tum out worse than they did on
that particular evening. I think he was sort of
running hot and not really thinking beyond the
nearest moment, and I think that explains what is
going on.
And, again, that's cold comfort for the
court to understand that he has got prospective
now, because ifhe is in the throws of his
addiction and he continues to make poor choices,
there's a possibility someone can get hurt. And
so I think he understands that the court needs to
do what the court needs to do in order to make
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1 sure that that doesn't happen or at least endeavor
2 to make sure that it doesn't happen.
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And the state's recommendation is
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appropriate considering it, but we're going to ask
the court to consider placing Mr. Mier-Leon on
probation. We would ask for an underlying
sentence of a two plus five for seven and place
Mr. Mier-Leon on probation.
The reason I think I can make that
argument with the notion that it could be
successful is, he spent about nine months in
custody already. That's a significant period of
incarceration. That's not the typical three or
four months that the court typically sees.
So he has had a fair amount of time to
sober up and reflect and think. He looks better.
When I first met him, he was a little thinner, a
little -- had trouble making eye contact. And now
he is tracking. We can speak better. I just
think he is doing better, and that's sobriety. It
takes a while to clear it out and he is thinking
well.
The static factors that the court
analyzed suggest that he could be okay on
probation. His LSI is a 32, which is high, but
2 (l?ages 20 t o 23 )
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it's not as high as we have seen. They
recommended intensive outpatient treatment, mental
health treatment which can be available in the
community. So I don't think the court needs to
send him on a rider so that he can avail himself
of services. I think they're available in the
community. And l think after nine months in
custody, that should give him enough foundation to
jump into treatment and do wt:11.
If the court is still not sure, then
maybe a county rider where some treatment in the
jail prior to release might be an appropriate
deal. I j ust think an additional rider, added to
his nine months, will take his in-custody status
over a year. And I think that considering where
he is at now, l think he is motivated and he is
ready to go, and I think he would like the
opportunity to do that, Judge. Those are the
comments l have. Thank you.
THE COURT: Thank you, Mr. Lorello.
Mr. Mier-Leon, would you like to make a
statement?
THE DEFENDANT: Well, Your Honor, f know I
have made some pretty big, wrong choices. I guess
I wasn't coping right with whatever I was dealing
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1 with at the time. And I've made a lot of damage
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to some people that do not deserve the damage that
I brought upon them.
Over these last nine months, I've been
reflecting through the choices I have done and now
I'm going to have to live w ith and also the
victims that will have to live with my choices
that affected them as well.
I'm usually not that bad of a guy.
I've been working for a long time doing service
tech work. And I'm a jack of a ll trades, which
would be easy for me to get a job and maintain a
job. I think the problem was me not being I guess
clear-minded and seeing over all the choices that
I was going and how I was affecting everybody
else.
I'm just asking for an opportunity to
prove to the court and prove to myself and my
family as well that I am able to do this with the
support of the court and my family and my
motivation to change. I know I've been through
lot and I've put through my family through a lot
as well, and it's something I want to change.
Tiffi COURT: Thank you. I appreciate your
comments. I've read all the presentence
Pag e 2 7
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1 investigation materials in your case. I'll note
2 that Idaho law directs me to consider the four
3 objectives of criminal sentencing, first and
4 foremost: protection of the community, also
5 rehabilitation of the offender, detouring both the
6 defendant and others who may be inclined to commit
7 similar crimes from actually doing so, and for
8 punishment, making sure that the punishment is
9 commensurate to the offense.
10
ln this case, as Mr. Harmer noted, I'm
11 very familiar with the facts, because r saw the
12 witnesses testify at trial. The jury found you
13 guilty, and correctly in my estimation based on
1 4 the evidence l saw of the crimes of resisting and
15 obstructing and petty theft. You later pleaded
16 guilty to the offense of burglary, meaning here,
17 entering into Wal-Mart that day with the intention
18 to steal merchandise.
19
During the trial, the prosecutor
20 characterized your conduct as having a snowball
21 effect, one bad decision led to another, and one
22 of those decisions having been perhaps the
23 worst -- I don't know that there's any perhaps
24 about it - the worst conduct in this course of
25 events being what you did to Ms. Bowman, trying to

1 yank her out of her car and take off with it.
2
Now, the jury hung on the outcome of
3 that charge, which was charged as attempted
4 robbery. It was very clear to me that -- well,
5 there's no real doubt about what you did. The
6 question was, whether it amounted to the crime of
7 attempted robbery. Factually, there's no doubt I
8 think from everything I heard at trial, and my
9 impression is yourself don't deny it, that you
10 tried to yank her from her car in order to make
11 your escape, having taken these items from
12 Wal-Mart and wanting to avoid being captured.
13
The whole course of events here I think
14 does warrant a meaningful punishment. There's no
15 question about that. It certainly does create
16 some concern in my mind about your decision-making
17 and about how you do in the community without an
1 8 opportunity for programming, and particularly if
1 9 you aren't clear from the substance abuse.
20
It certainly doesn't go without notice
21 how much time you have spent in custody so far in
22 this case. We've counted that as 273 days. It is
2 3 certainly a s ignificant stint.
24
Now, the concern I have, of course, is
25 I don't want to return you to the community until
3 ( Page s 24 to 2 7)

Tucker

&

Associates , 605 W. Fort St., Boi se, ID 8 3 702 (208) 3 45-3704

APPENDIX C – Page 1

State of Idaho v. Roberto Mier-Leon

9/9/2016

Pa ge 28

l it's safe to do so. And in my estimation, r think
2 you would be aided -- in the community in turn

3 would be aided by having you participate in rider
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programming before you do return to the community.
As the parties noted in their
arguments, you had a lot of legal trouble as a
youth, committed some juvenile felonies, spent
some time in DJC. And then you had a period of
time after that where you did better, and that
suggests you are amenable perhaps to treatment,
and with some opportunity for treatment in a
structured setting, that you might come out the
other side a better person than when you entered
into custody, at least one that is - poses less
risk to other members of the conununity.
This is your first adult felony. You
do have a number of misdemeanors as an adult,
certainly. So I think all told, I think your
criminal history coupled with the seriousness of
the incident here does warrant a rider sentence
rather than returning you to the corrununity at this
point, despite that you have spent an extensive
period of time in jail as this case had been
proceeding.
So all of that said, Mr. Mier-Leon, on
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your plea of guilty to the crime of burglary, I
find you guilty. I will sentence you to the
custody of the Idaho State Board of Correction
under the unified sentence law of the St.ate of
Idaho for an aggregate term of ten years. I'll
specify a minimum period of confinement of2-l/2
years and a subsequent indetenninate period of
confinement of7-l/2 years.
You'II be remanded to the custody of
the sheriff of this county to be delivered to the
proper agent of the State Board of Correction in
execution of this sentence.
You will have credit, as I've mentioned
already, for 273 days toward this sentence. I
will retain jurisdiction over you for the first
365 days of this sentence under Idaho Code
Section 19-2601 and give you the opportunity to
serve a rider.
So what that means in all likelihood is,
you'll be back in front of me a few months down
the road after having participated in rider
programming. I'll have a report from the
Department of Correction as to how you did in your
rider programming. Hopefully, it will be a good
report. Hopefully, there will be reason to think
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1 that you are an appropriate candidate for
2 probation at that time.
3
I would expect you to be able to do well

4 enough in that programming to earn a probation
5 recommendation and to be ready to be released at
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l

appeal, one will be provided at public expense.

2 Any appeal must be filed within 42 days.
3
4

5

6 that point in time. Whether you do so ultimately

6

7 is up to you, so I certainly hope that you take
8 advantage of that opportunity.
9
On this·count, I won't impose a fine. I
10 will order court costs. As to your two
11 misdemeanor sentences, the jury found you guilty
12 of resisting and obstructing and petty theft. I
13 will at least on the jury's verdicts of guilt, l
14 find you guilty of those offenses.
15
On each of them, I will sentence you to
16 serve 365 days in the county jail. That will run
17 concurrent with your sentence on Count I, so these
18 sentences will all run concurrent with one
19 another. I won't impose any fines in connection
20 with those charges either. l will just simply
21 assess court costs.
22
On each of them as well, you also have
23 273 days of credit for time served.
24
Mr. Mier-Leon, you have the right to
25 appeal. If you cannot afford an attorney for the
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Counsel will need -- will be able to
retain presentence materials in anticipation of an
upcoming rider review hearing.
Anything else, counsel?
MR. HARMER: No, Your Honor.
MR. LORELLO: Nothing further. Thank you.
THE COURT: Thank you.
(Proceedings concluded 2:32 p.m.)
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